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By Jeff Yussman and Seth Todd

There seems to be confusion in the Bar about 
when, where, and how a personal injury claim 
should be brought and settled on behalf of a mi-

nor (a person under age 18 in Kentucky) or a disabled person 
(as defined in KRS 387.500 et. seq.). This article attempts 
to answer those questions and discuss a substantive topic 
for a disabled person who is receiving government benefits.

Initiating the Personal Injury Action
For a Minor:

KRS 387.125 (6) provides that “A guardian [of a minor] 
may institute or defend actions, claims, or proceedings in 
any jurisdiction for the protection of the ward’s estate.” KRS 
387.020 provides that the district court has jurisdiction over 
guardians (of the minor person) and conservators (of the 
minor’s finances), and that venue lies in the county where 
the minor resides. The statute further provides where venue 
lies if the minor does not live in Kentucky or has property 
or claims in more than one county.

Assuming the minor is not disabled, the probate court is 
the division of district court where the application should be 
brought. The application for the appointment of a conserva-
tor to settle or compromise claims may be initiated by any 
interested person or entity. The line-by-line requirements for 
filing the petition are set forth in KRS 387.025 and in AOC 
Form 852. Once the conservator is appointed, the conserva-
tor may pursue a claim on behalf of the minor. 

KRS 387.025 sets forth the notice requirements for a 
hearing on the petition and KRS 387.032 provides that the 
district court “shall” appoint any person or entity whose 
appointment is in the best interests of the minor.

For a Disabled Adult:
Like a minor, KRS 387.520 (2) provides that the district 

court has the exclusive jurisdiction over the appointment of 
a guardian or conservator of a disabled adult and the man-
agement and settlement of their accounts. Section (2) of the 
statute states that venue lies primarily in the county where 

the disabled person resides, with some minor exceptions. The 
conservator of a disabled adult must “prudently manage” 
the financial resources of the disabled ward subject to the 
conservatorship.1 Most importantly, KRS 387.700 provides:

It is the duty of the conservator to protect and 
preserve the estate, to retain, sell and invest it as 
hereinafter provided, prosecute, or defend actions, 
claims or proceedings in any jurisdiction for the protec-
tion of the estate’s assets, to account for it faithfully 
[and] to deliver the assets of the ward to the persons 
lawfully entitled thereto. (Emphasis added)

While somewhat beyond the scope of this article, the 
statutory procedures for filing a petition for guardianship 
or conservatorship of a disabled adult are set forth at KRS 
387.530, et. seq. The forms for doing so may also be found at 
AOC Forms 740, 745 and 747 (emergency appointment).2 
The requirements for a full guardianship proceeding under 
these statutes can be avoided by filing AOC Form 777: “Veri-
fied Petition for the Voluntary Appointment of a Guardian 
or Conservator and Standby Guardian and Order.” It is 
recommended that, if the trial attorney does not have ex-
perience in the guardianship court, that he or she consider 
consulting an attorney (or the County Attorney) who does 
have such experience.

Settling the Minor’s or Disabled Person’s Claim
Settling a Minor’s Claim:

KRS 387.125(6) states that “If the action, claim, or 
proceeding has not been filed in any court, the district court 
of the county where a guardian qualified shall approve the 
settlement or compromise.” So, clearly if a lawsuit was not 
filed in court, the guardianship court (i.e., probate court for 
a minor) must approve the settlement or compromise. Query 
whether district court approval is required when a lawsuit 
has been filed and the circuit court has approved the settle-
ment or compromise. We believe it is debatable, unless the 
settlement includes provisions (like trusts, structured settle-
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ments, etc.) that last after the minor 
turns 18. In such cases, we recommend 
that district court approval always be 
obtained and that a guardian ad litem3 
be appointed to represent the minor’s 
interests in the settlement. Failure to 
do so could result in a legal action (in-
cluding a malpractice action) to “bust” 
the settlement terms once the minor 
reaches majority age. We believe it is 
the best practice to obtain district court 
approval of a settlement or compromise 
in all cases—whether a lawsuit has been 
filed or not. The settlement proceeds 
will be held as approved by the district 
court after the order is entered.

One major exception to an ongoing 
guardianship administration relates to 
a minor’s settlement under $10,000. 
In such cases, either the court in which 
the action was pending, or the district 
court, may order that the settlement 
proceeds be paid to the person having 
custody of the minor.4 The court must 
first hear evidence by affidavit or oral 
testimony that the adult being awarded 
possession of the minor’s settlement 
can manage the money like a trust 
for the minor and that they will use it 
for the minor’s support, maintenance 
or education until the minor reaches 
majority. Id. In such cases, no ongoing 
court oversight is required. 

Settling a Disabled Adult’s Claim:
Like for a minor, KRS 387.280 

implies that a settlement for a person 
under disability may be approved by the 
court in which the underlying action 
is brought and that a settlement under 
$10,000 may be distributed in a man-
ner similar to a minor. It is submitted, 
however, that this statute should not 
be so broadly construed to include 
disabled adults. That is our opinion 
since KRS §§ 387.010 – 387.330 are 
primarily focused on minors, while 
KRS §§ 387.500, et. seq., are exclusively 
directed at disabled adults.

As previously stated, the district 
court (in this case the disability divi-
sion) has exclusive jurisdiction over 
the management of conservators and 
guardians and the management and 
settlement of their accounts.5 It is the 
duty of a ward’s limited conservator to 
perform the duties specifically assigned 
by the court6 and, specifically, to:

Manage or assist in man-
aging those financial resources 
placed under his supervision 
and/or control as would a 
prudent person managing his 
own resources, including es-
tablishing or placing resources 
in a trust….7

KRS 387.700 specifically provides 
that:

It is the duty of the conser-
vator to protect and preserve 
the [conservatorship] estate 
… [to] prosecute or defend ac-
tions, claims or proceedings in 
any jurisdiction for the protec-
tion of the estate’s assets [and] 
to account for it faithfully….

Unless under a voluntary guard-
ianship mentioned above, the County 
Attorney who prosecuted the disability 
case, and the disabled ward’s guardian 
ad litem (who represented the ward in 
the disability case), should be given no-
tice of any petition to settle the ward’s 
case and the terms under which the 
proceeds should be held. For example, 
in a trust or special needs trust, pursu-
ant to a structured settlement, etc.

Special Circumstances to Consider
When the plaintiff ’s attorney is 

representing a minor or disabled adult 
who is receiving government benefits 
of any kind, counsel should consider 
whether the form of settlement will 
disqualify their client from continuing 
to receive those benefits. Where one’s 
client is receiving such benefits, if they 
have “countable” resources over $2,000 
they will lose any “means-tested” gov-
ernment benefits.8 

In many such cases, a “special 
needs trust” may be created to protect 
the client’s government benefits.9 The 
special needs trust may be used to 
supplement those benefits, but if there 
are any funds left in the “first party” 
special needs trust at the ward’s death, 
that money must first be used to repay 
any state that provided Medicaid ben-
efits to the ward throughout the ward’s 
lifetime.10

Authority for using a special needs 
trust when settling a case to protect 
means-tested government benefits may 
be found at 42 U.S.C. §§ 1492p(D)(4)
(a) and (c) and for an ABLE (Achiev-
ing a Better Life Experience) account 
under IRS § 529A. Specific authority 
for establishing a special needs trust 
when settling a personal injury claim, 
for unplanned inheritances, etc., may 
be found at KRS 387.860 – 387.910. 
Likewise, the trial attorney should keep 
KRS 387.875(2) specifically in mind 
when settling a case and seeking to 
establish a special needs trust:
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If there is litigation pending 
which involves the special 
needs person, the petitioner 
shall submit a brief statement 
describing the litigation, the 
expected amount or finally 
determined amount of the 
recovery, the existence and 
amount of any liens or charges 
applicable to the recovery, 
including any applicable Medi-
care or Medicaid liens, and the 
name and address of the payor 
of the recovery, and 

(3) If the special needs person 
lives in a nursing home or other 

supervised living arrangement 
and is receiving, or expected 
to receive, public assistance 
benefits, then the petitioner 
shall inform the court of the 
nature of the benefits and the 
amount thereof.
Finally, KRS 387.880 provides 

that the court may assign a guardian ad 
litem to advise the court with respect to 
the suitability of the special needs trust. 
Typically, this is the same GAL who 
represented the ward in the original 
disability proceeding.

Summary of Recommended  
Best Practices 

Based on the foregoing, we recom-
mend that the plaintiff attorney follow 
these simple courses of action when 
settling a case for a minor or disabled 
adult:

Handling Disabled Person’s  
Personal Injury Claim

 1. Always get approval from the rele-
vant district court, even if the terms 
of the settlement are approved by 
the circuit court;

 2. Consider requesting the appoint-
ment of a guardian ad litem if the 
settlement or judgment proceeds 
will extend beyond a minor’s 18th 
birthday;

 a. Request that there be no ongo-
ing reporting to the court for the 
trust after its establishment; and

 3. Always consider whether the dis-
abled client is receiving govern-
ment benefits and steps that may 
be taken to preserve those benefits 
—unless there is sound support for 
not taking such action. In either 
situation, district court approval 
of the settlement terms should be 
obtained.
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_______________

1 KRS 387.690(1).
2 It should be noted that the guardian-

ship courts (particularly in the more 
populous counties) tend to be very 
reluctant to grant emergency guard-
ianship unless there is strong proof of 
immediate risk of harm to the adult’s 
person or finances.

3 See KRS 387.305 The duties of the 
guardian ad litem are to advocate for 
the client’s best interests in the pro-
ceeding and to make sure the terms 
of the settlement (particularly if con-
tinuing past age 18) are, in the GAL’s 
opinion, in the minor’s best interests.

4 KRS 387.280
5 KRS 387.520
6 KRS 387.680(1)
7 Id.
8 The major “non-countable” assets a 

disabled person may own are a home 
and one car, plus a few other stray 
things. Personal property (although not 
all) is also generally not countable.

— Jeff Yussman is the founder of Yuss-
man Special Needs Law. Jeff’s practice 
has always concentrated in the areas of 
estate planning and administration, but 
the birth of his two special needs children 
led him into the sub-specialty of planning 
for individuals with special needs, where he 
now spends a great deal of his practice time. 

— Seth Todd is an attorney in the Yuss-
man Special Needs Law Office. He helps 
families plan for their disabled loved ones, 
while also advising trustees and other 
attorneys on situations that may affect 
those with special needs. In addition to his 
special needs practice, Seth also practices 
in the areas of estate, business, and chari-
table planning, including estate and trust 
administration. 

9 Special Needs Trusts have been dis-
cussed in several KJA seminars and 
articles and may be consulted to learn 
more about some of the ins and outs of 
such trusts. The trial attorney may also 
want to consult www.specialneedsal-
liance.org and pull down the Trustee’s 
guide to administering a special needs 
trust, where many aspects of such trusts 
are outlined and summarized.

10 It is very important to advise the cli-
ent that the Medicaid lien relates back 
to the ward’s birth and applies to any 
Medicaid benefits paid on behalf of the 
ward during his or her lifetime, except 
those liens that were resolved and paid 
as a result of the personal injury action. 
It should also be noted that some states 
are also trying to obtain pay-back for 
any “discounts” that were negotiated 
in settling liens in the personal injury 
case. Query whether there is any legal 
authority for their doing so.
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